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EXECUTIVE SUMMARY

The September 7, 2012 Memorandum on Environmental Collaboration and Conflict Resolution
(ECCR Memorandum) issued by the Office of Management and Budget (OMB) and the Council
on Environmental Quality (CEQ) supersedes an OMB/CEQ joint memoranduc iss

November 28, 2005egardingenvironmental Conflict Resolution and broadens the efforts

called for under the 2005 memorandum by explicitly encouraging appropriate and effective
upfront environmental collaboration to minimize or prevent conflidte ECCR Memorandum

def i nes tir@&gam®yassisted Gollaborative gnlem solving and conflict rekdion in

the context of environmental, public lands, or natural resources issues or cortlicts

Recognizing the role of collaboration in conflresolutionandt he Depart ment of En
(Department or DOB)istary of collaborative approachgdsoth with and without thirgbarty

neutrals, to prevent orselve environmental conflictOE defines ECCR morexpansively

than theECCR Memorandunilhe Degpartment defines ECR as the use of any collaborative

process to prevent or resolve environmental conflicts, whether or not the process involves the use

of third-party neutrals. This definition is consistent with the spirit of the ER Memorandum

which sated the following.

The challenge of implementing Federal policies and programs can often be met with
collaborative, constructive, and timely approaches to identify and address affected
interests, consider alternatives, and reach solutions before diffgrgitions or

opinions result in conflict. Collaborative efforts involving the public and policy and
program coordination within and across multiple levels of government are important for
addressing these challenges.

Thus, this annual report, prepd pursuant to section 4(g) of the ECCR Memorandum, presents
i nformati on on ofthedpdtesaraothemealaboratige hlesmesolving
approaches in the reporting year

In Fiscal Year 201629 DOE sites and program officesmpleted te ECCR survey template
Six of the89reported ECCR cas@svolved thirdpary assistancepur are in progress. Of the
83 ECCR cases thatid not involve thirdparties four werereported agompleted.

[. INTRODUCTION
A. Background

On September 2012 the Chairman of th€ouncil on Environmental Quality’EQ) and the
Director of theOffice of Management and Budg@WNB) issued thélemorandum on
Environmental Collaboration and Conflict Resolution (ECCR Memorand@®gtion 2 of the
ECCR Memorandum defines EIR asfithird-party assisted collaborative problem solving and
conflict resdution in the context of environmentglblic lands, or natural resources issues or
conflictso
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Due to its long history of using a variety of collaborativeljem solving method®OE defines
ECCR more broadlyas the use of any collaborative process to prevent or resolve environmental
conflicts, including, but not limited to, those processes involving the use ofptitgd neutrals.

However, b assure compability of its data with the CEQ/OMB definition of EXR, the
Department trackghose ECR cases in which thirgarty assistance was used, and those in
which thirdparty assistance was not used. This repeduired by section 4(g) of the ECCR
Memorandumpresents ECR case data in both categories and describesphnty and non
third-party dispute resolution processes usethbyDepartment in Fiscal Year 2016 (FY 2D16

B. Report Methodology

To provide guidance to Federal agencies implemetiieadcCCR Memorandum, a stafével
interagency ECR Steering Committee consisting of representatives from various agencies was
formed. This committee, with assistance from the U.S. Institute for EnvironmemiicCo
Resolution, developed a survey tenpléor agency use for thanual report.The Department
modified the templateo accommodate gathering the data necessary to report septrasely

DOE cases that usetitd-party assistance and thdakat did not. The DOE-modifiedtemplate

is providedas Attachment A

The DOE templatevas distributed to points of contact from various programs and site offices
throughout DOE. This report contains the information suppe2d respondents.

Il. ECCR CAPACITY BUILDING PROGRESS MADEIN FY 2016

TheDOE sitesand program officemaintain and enhance their awareness of ECCR methods and
opportunities through monthly environmental attorneys' conference calls and the annual joint
DOE andDOE contractor environmental attornéysining. On averagelbs paticipants join

the monthly calland 131siteand progranoffice representatives parti@ped in the annual

training conductedrmJuly 20, 2016

An example of continuing to build ECCR capacity is the approachhte&ichland Operations
Office (RL) uses to administer the¢anford Federal Facilithgreement and Consent Order, more
commonly referred to abe Tri-Party Agreement (TPA) The TPA is an agreemeaiong
DOE, the U.S. Environmental Protection AgeEfPA), and the State of Washington
Departmat of Ecologyfor achieving compliance with the Comprehensive Environmental
Respons€ompensation and Liability ACERCLA) remedial action provisions and with the
Resource Conseation and Recovery Act (RCRAeatment, storage, and disposal unit
regulatons and corrective action provisioasthe Hanford SiteWhen disputearise under the
TPA, RL project managedevelop negotiatiostrategies that incorporate ECCR principl&d.
Senior Management and environmental legal counsel strongly encquogess tause
collaborative negotiations for environmental conflict resolutidbsllaborative negotiation was
usedin FY 2016to resolve each issue, including the ag&acilitators or mediators, as
appropriate.
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In addition tocontinued staff partipation in DOEsponsoredraining and conference calthe
Sandia Mitional Laboratories/New Mexidcegal Management Placonsider€ECCRIn every
resolution of an environmental conflict

ECCR is a central component of the Office of Environmental Managen{EiM) engagement

with counterpart trustees on issues relating to Natural Resource Damages. EM is currently
involved in three formal trustee councils (Hanford, Los Alamos, and Oak Ridge). And together
with the Office of Legacy Management, EM is alsg&yed in preliminary discussions with

state and federal trustees on NRD matters at Weldon Spring.

[lI. INVESTMENTS IN AND BENEFITS OF ECCR

The benefits of integrating ECCR into DOE site and program office projects include expanded
and clearecommunication that leado smoother relationships with regulators and the public.

For example, astly and timeconsuming litigationas well apotentialstrain inrapport with

South Carolina regulatagravasavoided through a yedong period of negotiations between DOE
and the South Carolina Department of Health amdrBnmental Control (SCDHEC)SCDHEC
and DOE Savannah River each established a negotiating team that met frequently talaentify
technicalscope and terms/conditions of an agreemBetausehe parties shared the goal of
avoiding litigation and enablindpe programin questiorto continue the program could continue
uninterrupted.

The DOE and SCDHEC teams reached a Dispute Resolutiorrgre that set reasonably
achievable goalsln addition, DOE's concerof unforeseeable circumstanagas managed by
agreeing tdoroaderthan typical sweeping force majee provisions This collaborative problem
solvingendeavor benefited from improvedmmunication through trgharingof detailed
technical, explanatory information

In another example, the Pantex Plantexas the primary United States nuclear weapons
assembly, dismantlement and maintenance facilityiputes the smooth executiof its
programs in FY 2016 tthe Core Team process. In that procPssmtex used a third party to
facilitate environmental cleanup decisioraking through Core Team meetings with the Texas
Commission a Environmental Quality and EPRegion 6. The partiesharacterized their
working relationships as respectful analstworthy.

On behalf of the Hanford NRD Trustee Council, DOE contracted a facilitator to assist planning
and decisiormaking among trustees and resolve or prevent any environmental conflicts.

On behalf of the Los Alamos NRD Trustee Council, DOE contracted an NRD consulting firm.
Under the guidance of the trustee council, the firm is performing the NRD injury assessment for
all trustees acting as a thiparty facilitator to resolve differencasnongst the trustees. With the
hiring of an NRD contractor, the injury assessment is moving forteardrds completion
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At the November 2015 State and Tribal Government Working Group meeting in New Orleans,
DOE arranged for the Department of InteiDOI) to deliver a onalay training on NRD for

senior tribal, state, and federal decisioakers. It is anticipated that DOE will reach out to DOI
to deliver a second NRD training in 2017 or 2018. The use of thisghitg trainer helps to
assure thaall participants have compatible understandings when it comes to natural resource
damage issues, thus reducing the possibility of environmental conflicts arising.

The West Valley Demonstration Project (WVDP) in New York credits the uaelofdparty

neutral and effective use of ECCR techniques in its ryalir work with the New York State

Energy Research and Development Authority (NYSERDA) with allowing the parties to

overcome 30 years of entrenched disagreement and conflict over the decontaraimétio

disposition of the WVDP. As a consequence, the project is on course to reach mutual and final
decisions on the ultimate disposition of the site in 2020. One of the ECCR techniques used by
WVDP and NYSERDA is using the services of a professiondltédor to moderate all public

meetings to ensure transparency with stakeholders. Such use is part of the comprehensive public
participation plan associated with site decismaking.

Usinga third-party neutral is supported by WVDP and NYSERDA through-&8®0ost sharing
arrangement. The parties entered the agreement anticipating an outcome that would avoid
lengthy and expensive litigation between DOE and the State of New York on the fina
disposition of the remaining WVDP facilities. An additional benefit of the agreement is that the
use of the thirgbarty neutral and the ECCR processes are keeping the entire deciog

process on track and helping to avoid any work stoppages thierimgency disagreements.

IV. ECCR CASES IN FY 2016

Respondents reportak ECCR cases in whiclhird parties were involved arf88 ECCR cases
in which they were notFourof the cases involving third parties are in prograsssponsored,
and indude nonfederal participantsOf the cases not involving a third party, the bulk of them
arein the planning area, are pmogressand include notfederal participants Attachment B
contains tables depicting the ECCR survey results.

V. ECCR CASE EXAMPLE USING A THIRD PARTY

DOE worked with EPA, the Department of the Interior, the Department of Justice, the Navajo
Nation, and FreepceiticMoRan, utilizing a thirgparty mediator to reach a settlement in excess

of $600 million. Thirdparty mediation &lped the parties schedule dates, work out regular

meetings to discuss settlement, and most importantly, facilitate discussions to find common
ground. In reaching common ground, the United States and Freeport agreed to share the costs to
clean up over 208bandoned uranium mines. The agencies will place $335 million into a trust
while Freeport McMoRan provides the remaining funds. TFpary mediation helped bridge

the communication gap between the parties and helped avoid costly litigation while also

achieving an outcome agreeable to all parties.
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VI. ECCR CASE EXAMPLE WITHOUT ATHIRD PARTY

For the Plains anHastern Tansmission Projecthe DOE Field Elementbased in Oklahoma
implementedpublic outreach and collaboratipnocesseassociated witthe NEPA
Environmental Impact Statemesitoping processes. For the drafting of the Section 106
Programmatic Agreemepursuant to th&lational Historic Preservation AADOE utilized a
collaborative outreach effort withll affected agencies and Native American governments in a
series of facgo-facemeetings and conference calRersonnel fromhe Advisory Council on
Historic Preservatioandthe DOE Office of Tribal and Intergovernmentaffairs participated in
stakeholdemeetings to address particular areas of conflict during the collaborative drafting
process of the Programmatic Agreemehihe parties used many ECCR techniques in
developinghe Programmatic Agreement

VII . OTHER NOTABLE ECCR CASES WITH AND WITHOUT THIRD PARTY USE

Personnel at DOEOGs Oak Ridge Reservation, EPA

progress in resolving the dispute with the siting, desigd construction cdnew onsite

CERCLA disposal facility that is acceptable to all Fedeeaalilky Agreement (FFA) parties. An
objective of the FFA project team is to resolve differences between the agencies at the lowest
working level practicablelncorporating numerous ECCR principlestsdiscussions, the team
identifiedseveral key issigethat required management level input and resolution before moving
forward. DOE hired a thirgparty neutral facilitator to lead discussions in an informal dispute
settingand focus on those key issude facilitator, using clear communication techmrig@nd
attempting to rebuild trust amongst the partiedped togetall sides to see where they agreed,
where they disagreednd various options to overcome those disagreements. While the issue is
still ongoing,usingECCR principles by the thirgartyfacilitator clearly advanced the
understanding between the FFA partl@®ught about several pointed attempts to resolve the
dispute and allovedthe project to move forwardlsinga third-party facilitator allowed the

parties to simply listen to each other, and through more effective listening, offer unique solutions
that otherwise would likely have not arisen.

The Los Aamos National Laboratonyatural Resource Damages Assesdmieastee Council

(Council) consists of representatives from the State of New Mexico, several nearby Pueblos, and
the U. S. Forest ServicdOE is one of the two elead Trustees (along with the State of New
Mexico) and, in that role, contracts for a thparty facilitator to assist with the important

discussions amongst Trustees during the meetifige.Council is an extremely important
organization where candid discussion on the sensitive issue of potential damages to local natural
resourcess necessy and encouragedT he facilitator assists the Trustees to engage in

discussions during the monthly Council meetingjrieely resolveimportant issues and relevant
studies

T he De p aSouthmestertPdver Administratiortonsults and collaborates wihate
agencies and tribes on transmission maintereglaéed cultural resource preservation issues in
Oklahoma, Missouri, and Arkansas. In B¥16 Southwestern reached agreement with the
relevant state agencies on a draft Cultural Resources Prograngiaement covering
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Southwestern transmission maintenance activities. Several federally recognized tribes have
requested to be concurring parties and others have requested to remain informed. Southwestern
plans to engage a thighrty neutral in FY2017to facilitate review with the tribes prior to

finalizing the Programmatic Agreement.

Personnel at the DOEarlsbad Field Officen New Mexico werable to recover from two
incidents athe Waste Isolationilt Project(WIPP)transuranic waste disposal site and resume
operations as a result of-going and reatime communications with stakeholders. In 2014,

a salthaul truck fireoccurredn the undergroundisposal area arghexothermic reaction in a
drum containing contaimated mediaontaminated part of the undergrowaréa Via Town Hal
meetings that were webcastetCarlsbad Field Officstaff initiated and continued
communication updates with stakeholders regarding recovery activities and the milestones
accomplishedowardsresumingWIPPwagde operations. Stakeholders were encouraged to
submit questions via the internet so thatvn Hall presenters could respond réiahe to their
concernsand collaborate on possible next stepphe @en and transparent Town Hall
communications between DOE, the DOE WIPP contraetwt stakeholders over the past year
helped foster a better working relationship with stakeholdersedndldtrust with the general
public.

VIl |. PRIORITY USES OF ECCR

The Depar t mengransffices usedhisd paatynattdECCR collaborationvith
regulators and stakeholdevithout a third partyn at leasthe following areas in FY@L6
- Site remediationdecontamination, and decommissionurgler CERCLA and RCRA
- Site-wide RCRA permits
- Siting transmission lines and researchlitaes in compliance with NEPA,
- Cultural resource protectioand
- Natural resource protection.

IX. COMMENTS AND SUGGESTIONS REGARDING REPORTING

No comments or suggestions were submiteggarding the ECCR reporting process
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Attachment A

Modified Department of Energy ECCR Survey

FY 2016 Environmental Collaboration
and Conflict Resolution (ECCR)'
Policy Report to OMB-CEQ

On September 7, 2012, the Director of the Office of Management and Budget (OMBE), and the Chairman of the
President’s Couneil on Environmental Quality (CEQ) issued a revised policy memorandum on environmental
collaboration and conflict resolution (ECCR). This joint memo builds on, reinforees, and replaces the memo on
ECR issued in 2005

The memorandum requires annual reporting by departments and agencies to OMB and CEQ on progress made each year in
implementing the ECCR policy direction to increase the effective use and institutional capacity for ECCR.

ECCR 1s defined in Section 2 of the 2012 memorandum as:

.. . third-party assisted collaborative problem solving and conflict resolution in the context of envirommental, public lands, or
natural resources issues or conflicts, including matters related to energy, transportation, and water and land management.

The term Environmental Collaboration and Conflict Resolution encompasses a range of assisted collaboration, negotiation, and
facilitated dialogue processes and applications. These processes directly engage affected interests and Federal department and
agency decision makers in collaborative problem solving and comflict resolution.

Multi-issue, multi-party envirommental disputes or coniroversies often take place in high conflict and low trust settings, where the
assistance of impartial facilitators or mediators can be instrumental to reaching agreement and resolution. Such disputes range
Broadly from policy and regulatory disputes to adminisirative adjudicatory disputes, civil judicial disputes, intra- and interagency
disputes, and disputes with non-Federal persons and entifies.

Environmental Collaboration and Conjflict Resolution can be applied during policy development or planning in the context af a
rulemaking, administrative decision making, enforcement, or litigation with appropriate attention to the particular requirements of
those processes. These contexts typically invelve situations where a Federal department or agency has ultimate responsibility for
decision making and there may be disagreement or conflict among Federal, Tribal, State and local governments and agencies,
public inferest organizations, citizens groups, and business and indusiry groups.

Although Environmental Collaboration and Conflict Resolution refers specifically to collaborative and conflict resolution
processes aided by third-party neutrals, there is a broad array of parmerships, cooperative arrangements, and unassisted
negotiations that Federal agencies may pursue with non-Federal entities to plan, manage, and implement department and agency
programs and activities. The Basic Principles for Agency Engagement in Environmental Conflict Resolution and Collaborafive
Problem Solving are presented in Attachment B. The Basic Principles provide guidance that applies to both Environmental
Collaboration and Conflict Resolution and unassisted collaborative problem solving and conflict resolution. This policy
recagnizes the importance and value of the appropriate use of all forms collaborative problem solving and conflict resolution.”

This annual report format below 1s provided for the eighth year of reporting in accordance with the memo for activities in FY 2016.

‘We understand that collecting this information may be challenging; however, the departments and agencies are requested to collect this
data to the best of their abiliies. The 2016 report, along with previous reports, will establish a useful baseline for your department or
agency, and collect some Information that can be aggregated across agencies. Departments should submit a single report that includes
ECCR information from the agencies and other enfiies within the department. The information in your report will become part of

an analysis of all FY 2016 ECCR. reports. You may be contacted for the purpose of elarifying information in your report. For your
reference, prior vear synthesis reports are available at http://www ecr gov/Resources/Federal ECRPolicy/Annual ECRR eport aspx.

Site/Program name:

Name and title/position of person responding:
Office of person responding:

E-mail address:

Phone number:

Date report is being submitted:

! The term "ECCR includes third-parnty neuiral assistance in epvirenmental cellaboration and environmental confliet resolution

1
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1: ECCR Capacity Building Progress:

1. Describe steps taken by your site/program to build programmatic and institutional capacity for environmental collaboration and
conflict resolution in FY 2016, including progress made since FY 2015. Include any efforts to establish routine procedures for
considering ECCR in specific situations or categories of cases. To the extent your organization wishes to report on any efforts to
provide institutional support for non-assisted collaboration efforts include it here. If no steps were taken, please indicate why not.

[[Please refer to the mechanisms and strategies presented in Section 5 and attachment C of the OMB-CEQ ECCR Policy Memao,
including but not restricted to any efforts to a) integrate ECCR objectives into agency mission statements, Government Performance
and Results Act goals, and strategic planning; b) assure that your agency’s infrastructure supports ECCR; c) invest in support,
programs, or trainings; and d) focus on accountable performance and achievement. You are encouraged to attach policy statements,
plans and other relevant documents.] ECCR matters not involving a third-party neutral should be reported under question 8.

Please type your response in the box below,
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2: ECCR Investments and Benefits

a. Please describe any methods your site/program uses to identify the (a) investments made in ECCR, and (b) benefits realized
when using ECCR.

Examples of investments may include ECCR programmatic FTEs, dedicated ECCR budgets, funds spent on contracts to support
ECCR cases and programs, etc.

Examples of benefits may include cost savings, environmental and natural resource results, furtherance of agency mission,
improved working relationship with stakeholders, litigation avoided, timely project progression, etc. ECCR matters not involving a
third-party neutral should be reported under question 8.

b. Please report any (a) quantitative or qualitative investments your site/program captured during FY 2016; and (b) quantitative
or qualitative results (benefits) you have captured during FY 2016. ECCR matters not involving a third-party neutral should be
reported under question B.

¢. What difficulties have you encountered in generating cost and benefit information and how do you plan to address them?
ECCR matters not involving a third-party neutral should be reported under question 8.
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3: ECCRH Use

3A. Describe the level of ECCR use within your site/program in FY 2016 by completing the table below. [Please refer to the definition
of ECCR from the OMB-CEQ memo as presented on page one of this template. An ECCR “case or project” is an instance of

neutral third-party involvement to assist parties in a collaborative or conflict resolution process. In order not to double count

processes, please select one category per case for decision making forums and for ECCR applications.

_1
2 oo -
I;__i Decision mak_mg fon!m that ECCR Cases or Interagency
= was addressing the issues Proiects ECCR Cases
= when ECCR was initiated: } and Projects
(=]
o - o o o o w -n - =5
M f 55| § |§|%|¢§ |5
o EREEIRS = = @ 2 S =
= S22 | & g | 2 | s |BEE
e e |E 2|3 = =3 = = = =
W = = =] £2, - =3 I
" EREERE = =
a2 |3 2 2
[2-] [1-] =5 [1-)
Context for 2 2 |g 2
ECCR Applications =
Policy development 0
Planning 0
Siting and construction 0
Rulemaking 0
License and permit issuance 0
Compliance and enforcement action 0
Implementation/monitoring agreements | 0
Other (specify): ]
TOTAL o | o 0 0 0 0 0 0 0
(the sum of the Decision
Making Forums
should equal Total FY 2016
ECR Cases)

2 An “ECCR case” is a case in which a third-party neutral was active in a particular matter during FY 2016.

2 A “completed case” means that neutral third party involvement in a particular ECCR case ended during FY 2016. The end of neutral
third party imvalvement does not necessarily mean that the parties have conciuded their collaboration/negotiation/dispute resoilution
process, that all issues are resolved, or that agreement has been reached.

4 Sponsored - to be a sponsor af an ECCR case means that an agency is coniributing financial or in-kind resources (e.g., a staff
mediator’s time) to provide the neutral third party’s services for that case. More than one sponsor is possible for a given ECCR case.

Note: If you subtract complefed ECCR cases from Total FY 2016 cases it should equal total ongoing cases. If you subtract sponsored
ECCR cases from Total FY 20716 ECCR cases it should equal total cases in which your agency or department participated but did not
sponsor. If you subtract the combined interagency ECCR cases from Total FY 2016 cases it should equal total cases that involved only
your agency or department with no other federal agency involvement.

10
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